sense   of  "industrial   justice"   for   that   of   the  operator.     As
the  Commission recently  stated  "our   function  is   not   to  pass
on  the  wisdom or   fairness  of such   asserted  business  justifica-
tions  but  rather  only to  determine whether  they  are   credible
and,   if   so,   whether   they would  have motivated   the   particular
operator  as  claimed."    Bradley v.   Belva Coal  Co.,  4 FMSHRC
982,   993   (June  1982).

Having  restated  the  principles   that  govern   this   case,   it   is  necessary
to  consider  these  principles  as  they apply to  the  facts  before me.

First,   Jenkins  has   the  burden of  proof  to  establish,   by  a preponder-
ance  of  the  evidence,   that:   (l) he was  engaged  in a protected  activity  and
(2)   that   adverse   action   taken   against  him by Day Mines  was motivated   in  any
part  by   this   protected  activity.     Jenkins   alleges   that he  was   engaged   in
the   protected  activity  of raising  safety complaints   on December 25,   1980,
and  January 2,   7,   11,   and February 2,   1981   (Pet's  Br.   p.   5).

Second,  Jenkins   alleges  that   there were   three   separate   instances  of
adverse  action by Day Mines   taken against him  as  a  result   of his  protected
activities   involving  safety  complaints.     The   first   involved   the  posting on
the  mine  bulletin  board   by  a member  of management Jenkins's   letter of
December  25,   1980 which had  the  effect  of identifying Jenkins   as  a
troublemaker.     Second,   was   the   failure  of Day Mines   to  reassign Jenkins   to
stope 4114   after January 23,  1981.     Third,   was   the   suspension  of Jenkins
for  a  two day period without  pay commencing  on February 4,   1981   (Pet's  Br.
p.   5,   6,   7  and 8).     Day Mines  denies   that  the   actions   taken  in  the  above
instances  were  in  any 'way motivated  by Jenkins's   protected   activity  and
argues   that   each   action  alleged   as  adverse  was   instead motivated  by  the
operator's business   judgment  which was  neither  incredible  or  implausible
(Resp's  Brief p.   19).

I         Did  the  posting of Jenkin's  letter of December  25,   1980 constitute an
adverse   action by Day Mines?

The   threshold   issue   to  be   determined   is  whether   the miner had  engaged
in  a  protected  activity as defined  in  the Act.     In  this  case,   Day Mines
specifically concedes   in   its   brief  that  Jenkins  did   in   fact   engage  in
certain  protected   activities   during  the  time   period   from December  25,   1980
through February 4,   1981   (Heap's  Brief p.   7).

The   second   element   of a  prima  facie case   as   it   applies   to   this
specific  allegation   is  whether   the posting of Jenkins's   letter of December
25,   1980 by Day Mines was   an   adverse  action  against Jenkins   and  was       *
motivated   in   any  part  by his   protected  activity.     Jenkins   alleges   that   the
purpose behind mine management   posting  the  letter  on  the bulletin board
where  other miners  could  read  it  was   to  identify him as   a troublemaker.     In
support  of his   position,   Jenkins   points   to  the   testimony  of   fellow miners
John Holden  and Cassell   (Duke)   Koepke  wherein  they  stated   that   the   type  of
reaction that  occurred  to  the   letter by the  other miners would  not  surprise
anyone  (Tr.   134,   172).

496of miners  had  not  been held   to  elect   representa-
